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she can make a cash or deferred elec-
tion, or modify a prior election, if ap-
plicable, during that period. The notice
must state whether the eligible em-
ployer will make the matching con-
tributions described in paragraph (e)(3)
of this section or the nonelective con-
tributions described in paragraph (e)(4)
of this section.

(e) Contributions—(1) General rule. A
SIMPLE 401(k) plan satisfies the con-
tribution requirements of this para-
graph (e) for a plan year only if no con-
tributions may be made to the SIMPLE
401(k) plan during such year, other
than contributions described in this
paragraph (e) and rollover contribu-
tions described in §1.402(c)-2, Q&A-1(a).

(2) Elective contributions. Subject to
the limitations on annual additions
under section 415, each eligible em-
ployee must be permitted to make an
election to have up to $10,000 of elec-
tive contributions made on the employ-
ee’s behalf under the SIMPLE 401(k)
plan for a plan year. The $10,000 limit is
increased beginning in 2006 in the same
manner as the $160,000 amount is ad-
justed under section 415(d), except that
pursuant to section 408(p)(2)(E)(ii) the
base period shall be the calendar quar-
ter beginning July 1, 2004 and any in-
crease which is not a multiple of $500 is
rounded to the next lower multiple of
$500.

(3) Matching contributions. Each plan
year, the eligible employer must con-
tribute a matching contribution to the
account of each eligible employee on
whose behalf elective contributions
were made for the plan year. The
amount of the matching contribution
must equal the lesser of the eligible
employee’s elective contributions for
the plan year or 3% of the eligible em-
ployee’s SIMPLE compensation for the
entire plan year.

(4) Nonelective contributions. For any
plan year, in lieu of contributing
matching contributions described in
paragraph (e)(3) of this section, an eli-
gible employer may, in accordance
with plan terms, contribute a nonelec-
tive contribution to the account of
each eligible employee in an amount
equal to 2% of the eligible employee’s
SIMPLE compensation for the entire
plan year. The eligible employer may
limit the nonelective contributions to
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those eligible employees who received
at least $5,000 of SIMPLE compensa-
tion from the employer for the entire
plan year.

(5) SIMPLE compensation. Except as
otherwise provided, the term SIMPLE
compensation for purposes of this sec-
tion means the sum of wages, tips, and
other compensation from the eligible
employer subject to federal income tax
withholding (as described in section
6051(a)(3)) and the employee’s elective
contributions made under any other
plan, and if applicable, elective defer-
rals under a section 408(p) SIMPLE IRA
plan, a section 408(k)(6) SARSEP, or a
plan or contract that satisfies the re-
quirements of section 403(b), and com-
pensation deferred under a section 457
plan, required to be reported by the
employer on Form W-2 (as described in
section 6051(a)(8)). For self-employed
individuals, SIMPLE compensation
means net earnings from self-employ-
ment determined under section 1402(a)
prior to subtracting any contributions
made under the SIMPLE 401(k) plan on
behalf of the individual.

(f) Vesting. All benefits attributable
to contributions described in paragraph
(e) of this section must be nonforfeit-
able at all times.

(g) Plan year. The plan year of a SIM-
PLE 401(k) plan must be the whole cal-
endar year. Thus, in general, a SIM-
PLE 401(k) plan can be established only
on January 1 and can be terminated
only on December 31. However, in the
case of an employer that did not pre-
viously maintain a SIMPLE 401(k)
plan, the establishment date can be as
late as October 1 (or later in the case of
an employer that comes into existence
after October 1 and establishes the
SIMPLE 401(k) plan as soon as admin-
istratively feasible after the employer
comes into existence).

(h) Other rules. A SIMPLE 401(k) plan
is not treated as a top-heavy plan
under section  416. See section
416(2)(4)(G).

[T.D. 9169, 69 FR 78154, Dec. 29, 2004]

§1.401(k)-5 Special rules for mergers,
acquisitions and similar events.
[Reserved]

[T.D. 9169, 69 FR 78154, Dec. 29, 2004]
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